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persons or agents as may be des-
ignated.

§ 717.25 Disposition of ballots and rec-
ords. 

The county committee shall seal the 
voted ballots, challenged ballots found 
to be ineligible, spoiled ballots, un-
opened certification envelopes, register 
sheets, and community summaries for 
the county in one or more envelopes or 
packages, plainly marked with the 
identification of the referendum, the 
date, and the names of the county and 
State, and place them under lock in a 
safe place under the custody of the 
county office manager for a period of 30 
calendar days after the date of the ref-
erendum. If no notice to the contrary 
is received by the end of such time, the 
voted ballots, challenged ballots, 
spoiled ballots, and unopened certifi-
cation envelopes shall be destroyed, 
but the registers and community and 
county summary sheets and the reg-
ister of absentee ballots shall be filed 
for a period of 5 years in the office of 
the county committee.

§ 717.26 Applicability. 
The regulations contained in this 

part shall be applicable to all referenda 
held pursuant to the Agricultural Ad-
justment Act of 1938, as amended.

PART 718—PROVISIONS APPLICA-
BLE TO MULTIPLE PROGRAMS

Subpart A—General Provisions

Sec.
718.1 Applicability. 
718.2 Definitions. 
718.3 State committee responsibilities. 
718.4 Authority for farm entry and pro-

viding information. 
718.5 Delegations of authority. 
718.6 Signature requirements and time limi-

tations. 
718.7 Failure to fully comply. 
718.8 Incomplete performance based upon 

action or advice of an authorized rep-
resentative of the Secretary. 

718.9 Finality rule. 
718.10 Rule of fractions. 
718.11 Denial of benefits. 
718.12 Furnishing maps.

Subpart B—Determination of Acreage and 
Compliance

718.101 Measurements. 

718.102 Acreage reports. 
718.103 Late-filed reports. 
718.104 Revised reports. 
718.105 Tolerances, variances, and adjust-

ments for tobacco and peanuts. 
718.106 Acreages. 
718.107 Measuring acreage including skip 

row acreage. 
718.108 Deductions. 
718.109 Adjustments. 
718.110 Notice of measured acreage. 
718.111 Redetermination.

Subpart C—Reconstitution of Farms, 
Allotments, Quotas, and Acreages

718.201 Farm constitution. 
718.202 Determining the land constituting a 

farm. 
718.203 County committee action to recon-

stitute a farm. 
718.204 Reconstitution of allotments, 

quotas, and acreages. 
718.205 Rules for determining farms, allot-

ments, quotas, and acreages when recon-
stitution is made by division. 

718.206 Rules for determining allotments, 
quotas, and acreages when reconstitution 
is made by combination. 

718.207 Eminent domain acquisitions. 
718.208 Exempting Federal prison farms and 

Federal wildlife refuges. 
718.209 Transfer of allotments and quotas—

State public lands.

Subpart D—Equitable Relief From 
Ineligibility

Sec.
718.301 Applicability. 
718.302 Definitions and abbreviations. 
718.303 Reliance on incorrect actions or in-

formation. 
718.304 Failure to fully comply. 
718.305 Forms of relief. 
718.306 Finality. 
718.307 Special relief approval authority for 

State Executive Directors.

AUTHORITY: 7 U.S.C. 1311 et seq.; 7 U.S.C. 
1501 et seq; 7 U.S.C. 1921 et seq.; 7 U.S.C. 7201 
et seq.; 7 U.S.C. 7996; 15 U.S.C. 714b; Pub. L. 
107–171.

SOURCE: 61 FR 37552, July 18, 1996, unless 
otherwise noted.

Subpart A—General Provisions

§ 718.1 Applicability. 
(a) This part is applicable to all pro-

grams set forth in chapters VII and 
XIV of this title which are adminis-
tered by the Farm Service Agency 
(FSA). 
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(b) The provisions of this part will be 
administered under the general super-
vision of the Administrator, FSA, and 
shall be carried out in the field by 
State and county FSA committees 
(State and county committees). 

(c) State and county committees, and 
representatives and employees thereof, 
do not have authority to modify or 
waive any of the provisions of the regu-
lations of this part. 

(d) The State committee shall take 
any action required by these regula-
tions which has not been taken by the 
county committee. The State com-
mittee shall also: 

(1) Correct, or require a county com-
mittee to correct, any action taken by 
such county committee which is not in 
accordance with the regulations of this 
part; or 

(2) Require a county committee to 
withhold taking any action which is 
not in accordance with the regulations 
of this part. 

(e) No provisions or delegation herein 
to a State or county committee shall 
preclude the Administrator, FSA, or a 
designee, from determining any ques-
tion arising under the program or from 
reversing or modifying any determina-
tion made by a State or county com-
mittee. 

(f) The Deputy Administrator may 
authorize State and county commit-
tees to waive or modify deadlines and 
other requirements in cases where late-
ness or failure to meet such other re-
quirements does not adversely affect 
the operation of the program.

§ 718.2 Definitions. 
Except as provided in individual 

parts of chapters VII and XIV of this 
title, the following terms shall be as 
defined herein: 

Administrative variance (AV) means 
the amount by which the determined 
acreage may exceed the effective allot-
ment and be considered in compliance 
with program regulations. 

Agricultural Use means devoting the 
land to annual or perennial crops, in-
cluding conserving uses, pasture, aqua-
culture or plantings of trees for any 
purpose. Land may be left fallow, but 
weeds must be controlled. 

Allotment means an acreage for a 
commodity allocated to a farm in ac-

cordance with the Agricultural Adjust-
ment Act of 1938, as amended. 

Allotment crop means any crop for 
which acreage allotments are estab-
lished pursuant to parts 723 and 729 of 
this chapter. 

Combination means consolidation of 
two or more farms or parts of farms 
into one farm. 

Contract acreage means the quantity 
of acres enrolled in a contract in ac-
cordance with part 1412 of this title. 

Contract commodity means a crop of 
wheat, corn, grain sorghum, oats, bar-
ley, upland cotton, or rice. 

Controlled substances means the term 
as set forth in accordance with 21 CFR 
part 1308. 

County means the County or parish of 
a State. For Alaska, Puerto Rico and 
the Virgin Islands, a county shall be an 
area designated by the State com-
mittee with the concurrence of the 
Deputy Administrator. 

Crop of economic significance means a 
crop that has contributed in the pre-
vious year, or is expected to contribute 
in the current crop year, 10 percent or 
more of the total expected value of all 
crops grown by the producer. However, 
notwithstanding the preceding sen-
tence, if the total expected liability 
under the catastrophic risk protection 
endorsement is equal to or less than 
the administrative fee required for the 
crop, such crop will not be considered a 
crop of economic significance. 

Crop reporting date means date estab-
lished by the Administrator, FSA, rep-
resenting the final date by which the 
farm operator, farm owner, or properly 
authorized agent must report applica-
ble crop acreage for the report to be 
considered timely filed. 

Cropland. (1) Means land which the 
county committee determines meets 
any of the following conditions: 

(i) Is currently being tilled for the 
production of a crop for harvest; 

(ii) Is not currently tilled, but it can 
be established that such land has been 
tilled in a prior year and is suitable for 
crop production; 

(iii) Is currently devoted to a one- or 
two-row shelterbelt planting, orchard, 
or vineyard; 

(iv) Is in terraces, that, were cropped 
in the past, even though they are no 
longer capable of being cropped; 
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(v) Is in sod waterways or filter strips 
planted to a perennial cover; or 

(vi) Is preserved as cropland in ac-
cordance with part 704 or 1410 of this 
title. 

(2) Land classified as cropland shall 
be removed from such classification 
upon a determination by the county 
committee that the land is: 

(i) No longer used for agricultural 
production; 

(ii) No longer suitable for production 
of crops; 

(iii) Subject to a restrictive easement 
or contract that prohibits its use for 
the production of crops unless other-
wise authorized by the regulation of 
this chapter; 

(iv) No longer preserved as cropland 
in accordance with the provisions of 
part 704 or 1410 of this title and does 
not meet the conditions in paragraphs 
(1)(i) through (1)(vi) of this definition; 
or 

(v) Devoted to trees (other than those 
set forth in accordance with part 704 or 
1410 of this title, one- or two-row 
shelterbelt plantings, orchards, or 
vineyards) which were planted in the 
preceding year except that land plant-
ed to trees or devoted to ponds, lakes, 
or tanks from September 1 through De-
cember 31 of the preceding year shall 
retain its cropland classification for 
the succeeding year, and in the current 
year shall retain its cropland classi-
fication for the current year. 

Current year means the year for 
which applicable allotments, quotas, 
and acreages, or other program deter-
minations are established for that pro-
gram. For controlled substance viola-
tions, the year that contains the date 
of actual conviction. 

Deputy Administrator means Deputy 
Administrator for Farm Programs, 
Farm Service Agency, U.S. Department 
of Agriculture or a designee. 

Determination means a decision issued 
by a State, county or area FSA com-
mittee or the employees of such a com-
mittee that affects a participant’s par-
ticipation in a program administered 
by FSA. 

Determined acreage means that acre-
age established by a representative of 
the Department of Agriculture by use 
of official acreage, digitizing or 
planimetering areas on the photograph 

or other photographic image, or com-
putations from scaled dimensions or 
ground measurements. 

Division means the division of a farm 
into two or more farms or parts of 
farms. 

Entity means a corporation, joint 
stock company, association limited 
partnership, irrevocable trust, estate, 
charitable organization, or other simi-
lar organization including any such or-
ganization participating in the farming 
operation as a partner in a general 
partnership, a participant in a joint 
venture, a grantor of a revocable trust, 
or as a participant in a similar organi-
zation. 

Family member means an individual to 
whom a person is related as spouse, lin-
eal ancestor, lineal descendant, or sib-
ling, including: 

(1) Great grandparent; 
(2) Grandparent; 
(3) Parent; 
(4) Child, including legally adopted 

children; 
(5) Great grandchildren; 
(6) Sibling of the family member in 

the farming operation; and 
(7) Spouse of a person listed in para-

graphs (1) through (6) of this definition. 
Farm means land that is being oper-

ated by one producer with equipment, 
labor, accounting system and manage-
ment substantially separate from that 
of any other unit. Land on which ten-
ants provide their own labor and equip-
ment shall not be considered a separate 
farm. 

Farm inspection (spot-check) means an 
inspection by an authorized FSA rep-
resentative using aerial or ground com-
pliance to determine the extent of pro-
ducer adherence to program require-
ments. 

Farm number means serial number as-
signed to a farm by the county com-
mittee for the purpose of identifica-
tion. 

Farm program payment yield means 
the yield for a crop which is deter-
mined in accordance with part 1413 of 
this title as in effect on January 2, 
1996. 

Farmland means the sum of the crop-
land, forest, and other land on the 
farm. 

Field means a part of a farm which is 
separated from the balance of the farm 
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by permanent boundaries such as 
fences, permanent waterways, wood-
lands, and croplines in cases where 
farming practices make it probable 
that such cropline is not subject to 
change, or other similar features. 

Ground measurement means the dis-
tance between 2 points on the ground, 
obtained by actual use of a chain tape, 
or other measuring device, that is ex-
pressed in chains and links. 

Joint operation means a general part-
nership, joint venture, or other similar 
business organization. 

Landlord means one who rents or 
leases farmland to another. 

Measurement service means a measure-
ment of acreage or farm-stored com-
modities performed by a representative 
of FSA and paid for by the producer re-
questing the measurement. 

Measurement service guarantee means 
a guarantee provided when a producer 
requests and pays for an authorized 
FSA representative to measure acreage 
for FSA and CCC program participa-
tion unless the producer takes action 
to adjust the measured acreage. If the 
producer has taken no such action, and 
the measured acreage is later discov-
ered to be incorrect, the acreage deter-
mined pursuant to the measurement 
service will be used for program pur-
poses for that program year. 

Measurement service after planting 
means determining a crop or des-
ignated acreage after planting but be-
fore the farm operator files a report of 
acreage for the crop. 

Minor child means an individual who 
is under 18 years of age. Court pro-
ceedings conferring majority on an in-
dividual under 18 years of age will not 
change such an individual’s status as a 
minor. 

Nonagricultural commercial or indus-
trial use means land that is no longer 
suitable for producing annual or peren-
nial crops, including conserving uses, 
or forestry products. 

Normal planting period means that pe-
riod during which the crop is normally 
planted in the county, or area within 
the county, with the expectation of 
producing a normal crop. 

Normal row width means the normal 
distance between rows of the crop in 
the field, but not less than 30 inches for 
all crops. 

Operator means an individual, entity, 
or joint operation who is determined 
by the county committee as being in 
general control of the farming oper-
ations on the farm during the current 
year. 

Owner means one who has legal own-
ership of farmland, including one: 

(1) Who is buying farmland under a 
contract for deed; 

(2) Who has a life-estate in the prop-
erty; or 

(3) (i) For purposes of enrolling a 
farm in a program authorized by chap-
ters VII and XIV of this title one who 
has purchased a farm in a foreclosure 
proceeding and: 

(A) The redemption period has not 
passed; and 

(B) The original owner has not re-
deemed the property. 

(ii) One who meets the provisions of 
paragraph (3)(i) of this definition shall 
be entitled to receive benefits in ac-
cordance with such a program only to 
the extent the owner complies with all 
program requirements. 

Partial reconstitution means a recon-
stitution that is made effective in the 
current year for some crops, but is not 
made effective in the current year for 
other crops, which results in having 
two or more farm numbers for the 
same farm. 

Participant means one who partici-
pates in, or receives payments or bene-
fits in accordance with any of the pro-
grams administered by FSA. 

Pasture means land that is used to, or 
has the potential to, produce food for 
grazing animals. 

Person means an individual, or an in-
dividual participating as a member of a 
joint operation or similar operation, a 
corporation, joint stock company, as-
sociation, limited stock company, lim-
ited partnership, irrevocable trust, rev-
ocable trust together with the grantor 
of the trust, estate, or charitable orga-
nization including any entity partici-
pating in the farming operation as a 
partner in a general partnership, a par-
ticipant in a joint venture, a grantor of 
a revocable trust, or a participant in a 
similar entity, or a State, political 
subdivision or agency thereof. To be 
considered a separate person for the 
purpose of this part, the individual or 
other legal entity must: 
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(1) Have a separate and distinct in-
terest in the land or the crop involved; 

(2) Exercise separate responsibility 
for such interest; and 

(3) Be responsible for the cost of 
farming related to such interest from a 
fund or account separate from that of 
any other individual or entity. 

Producer means an owner, operator, 
landlord, tenant, or sharecropper, who 
shares in the risk of producing a crop 
and who is entitled to share in the crop 
available for marketing from the farm, 
or would have shared had the crop been 
produced. A producer includes a grower 
of hybrid seed. 

Production flexibility contract means a 
contract entered in accordance with 
part 1412 of this title. 

Prohibited plants means marijuana 
(cannabis sativa), opium poppies 
(papaver somniferum), coca bushes 
(erythroxylum coca), cacti of the genus 
lophophora and other drug producing 
plants, the planting or harvesting of 
which is prohibited by Federal or State 
law. 

Random inspection means an examina-
tion of a farm by an authorized rep-
resentative of FSA selected as a part of 
an impartial sample to determine the 
adherence to program requirements. 

Quota means the pounds allocated to 
a farm for a commodity in accordance 
with the Agricultural Adjustment Act 
of 1938, as amended. 

Reconstitution means a change in the 
land constituting a farm as a result of 
combination or division. 

Reported acreage means the acreage 
reported by the farm operator, farm 
owner, or a properly authorized agent 
on form FSA–578, Report of Acreage, or 
other form designated by the Deputy 
Administrator. 

Required inspection means an exam-
ination by an authorized representa-
tive of FSA of a farm specifically se-
lected by application of prescribed 
rules to determine the producer’s ad-
herence to program requirements or to 
verify the farm operator’s, farm own-
er’s, or properly authorized agent’s re-
port. 

Secretary means the Secretary of Ag-
riculture of the United States, or a des-
ignee. 

Sharecropper means one who performs 
work in connection with the produc-

tion of a crop under the supervision of 
the operator and who receives a share 
of such crop for its labor. 

Skip-row or strip-crop planting means a 
cultural practice in which strips or 
rows of the crop are alternated with 
strips of idle land or another crop. 

Staking and referencing means deter-
mining an acreage before planting by: 

(1) Measuring a delineated area on 
photography or computing the chains 
and links from ground measurement 
and sketching the field or subdivision 
of a field; and, 

(2) Staking and referencing the area 
on the ground. 

Standard deduction means an acreage 
that is excluded from the gross acreage 
in a field because such acreage is con-
sidered as being used for farm equip-
ment turn-areas. Such acreage is estab-
lished by application of a prescribed 
percentage of the area planted to the 
crop in lieu of measuring the turn area. 

State means each of the 50 States, the 
District of Columbia, the Common-
wealth of Puerto Rico, Guam, the Vir-
gin Islands of the United States, Amer-
ican Samoa, the Commonwealth of the 
Northern Mariana Islands, or the Trust 
Territory of the Pacific Islands. 

Subdivision means a part of a field 
that is separated from the balance of 
the field by temporary boundary, such 
as a cropline which could be easily 
moved or will likely disappear. 

Tenant means: 
(1) One who rents land from another 

in consideration of the payment of a 
specified amount of cash or amount of 
a commodity; or 

(2) One (other than a sharecropper) 
who rents land from another person in 
consideration of the payment of a 
share of the crops or proceeds there-
from. 

Tolerance means for marketing quota 
crops, and peanuts, a prescribed 
amount within which the reported 
acreage may differ from the deter-
mined acreage and still be considered 
as correctly reported. 

Tract means a unit of contiguous land 
under one ownership which is operated 
as a farm or part of a farm. 

Tract combination means the com-
bining of two or more tracts if the 
tracts have common ownership and are 
contiguous. 
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Tract division means the dividing of a 
tract into two or more tracts because 
of a change in ownership or operation. 

Turn-area means the area across the 
ends of crop rows which is used for op-
erating equipment necessary to the 
production of a row crop (also called 
turnrow, headland, or endrow).

§ 718.3 State committee responsibil-
ities. 

(a) The State committee shall, with 
respect to county committees: 

(1) Take any action required of the 
county committee which the county 
committee fails to take in accordance 
with this part; 

(2) Correct or require the county 
committee to correct any action taken 
by such committee which is not in ac-
cordance with this part; 

(3) Require the county committee to 
withhold taking any action which is 
not in accordance with this part; 

(4) Review county office rates for pro-
ducer services to determine equity be-
tween counties; 

(5) Determine, based on cost effec-
tiveness, which counties will use aerial 
compliance methods and which coun-
ties will use ground measurement com-
pliance methods; or 

(6) Adjust the per acre rate for acre-
age in excess of 25 acres to reflect the 
actual cost involved when performing 
measurement service from aerial 
slides. 

(b) The State committee shall submit 
to the Deputy Administrator for Farm 
Programs, requests to deviate from de-
ductions prescribed in § 718.108 of this 
part, or the error amount or percent-
age for refunds of redetermination 
costs as prescribed in § 718.111.

§ 718.4 Authority for farm entry and 
providing information. 

(a) The provisions of this section are 
applicable to any farm enrolled in a 
program authorized by chapter XIV of 
this title, all farms on which peanuts 
are planted for harvest (part 729 of this 
chapter), and all farms that have an ef-
fective tobacco allotment or quota 
(part 723 of this chapter). 

(b) To ascertain compliance by pro-
ducers to the regulations specified in 
paragraph (a), a representative of FSA 
may enter any farm specified in such 

paragraph. An owner, operator or pro-
ducer on a farm may refuse the FSA 
representative entry to the farm and 
request FSA to provide written author-
ization for the entry. If entry is not al-
lowed within 30 days of such written 
notification: 

(1) All program benefits otherwise 
available with respect to such farm in 
accordance with such regulations shall 
be denied; 

(2) The person objecting to the entry 
shall pay all costs associated with cost 
of the inspection by FSA of the farm; 

(3) The entire crop production on the 
farm will be considered to be in excess 
of the quota established for the farm; 
and 

(4) With respect to tobacco produced 
on such farm, the farm operator must 
furnish proof of disposition of: 

(i) Burley and flue-cured tobacco 
which is in addition to the production 
shown on the marketing card issued 
with respect to such farm; and 

(ii) Other kinds of tobacco produced 
on the farm and no credit will be given 
for disposing of any excess tobacco 
other than properly identified by a 
marketing card unless such tobacco is 
disposed of in the presence of a rep-
resentative of FSA in accordance with 
§ 718.109. 

(c) If an owner or operator of a farm 
refuses to furnish reports or data which 
are necessary to determine benefits in 
accordance with the regulations speci-
fied in paragraph (a) or FSA deter-
mines that the report or data was erro-
neously provided through the lack of 
good faith by the operator or owner, all 
benefits will be denied with respect to 
the farm which would otherwise be 
available in accordance with the pro-
gram under which the report or data is 
requested.

§ 718.5 Delegations of authority. 
The State committee or State Execu-

tive Director, as authorized by the 
Deputy Administrator may, in accord-
ance with instructions issued, exercise 
the authority provided in this part in 
cases where the total of any payments 
and benefits extended under chapters 
VII and XIV of this title does not ex-
ceed: 

(a) $5,000 for cases subject to § 718.8; 
or 
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(b) $25,000 for cases subject to § 718.9.

§ 718.6 Signature requirements and 
time limitations. 

(a) When a program authorized by 
this chapter and parts 1410 and 1412 of 
this title requires the signature of a 
producer; landowner; landlord; or ten-
ant, a husband or wife may sign all 
such FSA or CCC documents on behalf 
of the other spouse, unless such other 
spouse has provided written notifica-
tion to FSA and CCC that such action 
is not authorized. The notification 
must be provided to the county FSA of-
fice which administers FSA and CCC 
programs with respect to each farm. 

(b) Except a husband or wife may not 
sign a document on behalf of a spouse 
with respect to: 

(1) Program documents required to be 
executed in accordance with part 3 of 
this title and part 704 of this chapter; 

(2) Easements entered into under 
part 1410 of this title; 

(3) Form FSA–211, Power of Attorney 
and Form FSA–211–1, Power of Attor-
ney for Husband and Wife; and 

(4) Such other program documents as 
determined by FSA or CCC. 

(c) Whenever the final date pre-
scribed in any of the regulations in this 
title for the performance of any act 
falls on a Saturday, Sunday, national 
holiday, State holiday on which the of-
fice of the county or State Farm Serv-
ice Agency committee having primary 
cognizance of the action required to be 
taken is closed, or any other day on 
which the cognizant office is not open 
for the transaction of business during 
normal working hours, the time for 
taking required action shall be ex-
tended to the close of business on the 
next working day. Or in case the action 
required to be taken may be performed 
by mailing, the action shall be consid-
ered to be taken within the prescribed 
period if the mailing is postmarked by 
midnight of such next working day. 
Where the action required to be taken 
is within a prescribed number of days 
after the mailing of notice, the day of 
mailing shall be excluded in computing 
such period of time.

§ 718.7 Failure to fully comply. 
In any case in which the failure of a 

producer to fully comply with the 

terms and conditions of a program au-
thorized by this chapter precludes the 
making of price support to such pro-
ducer, the Deputy Administrator for 
Farm Programs may authorize the 
making of such price support in such 
amounts as determined to be equitable 
in relation to the seriousness of the 
failure if the regulations of this title 
authorizing the program specifically 
authorize such action. The provisions 
of this part shall only be applicable to 
producers who are determined to have 
made a good faith effort to comply 
fully with the terms and conditions of 
the program and rendered substantial 
performance.

§ 718.8 Incomplete performance based 
upon action or advice of an author-
ized representative of the Sec-
retary. 

(a) Notwithstanding any other provi-
sion of the law, performance rendered 
in good faith based upon action of, or 
information provided by, any author-
ized representative of a County or 
State Farm Service Agency Com-
mittee, may be accepted by the Admin-
istrator, FSA (Executive Vice Presi-
dent, CCC), the Associate Adminis-
trator, FSA (Vice President, CCC), or 
the Deputy Administrator for Farm 
Programs, FSA (Vice President, CCC), 
as meeting the requirements of the ap-
plicable program, and benefits may be 
extended or payments may be made 
therefor in accordance with such ac-
tion or advice to the extent it is 
deemed desirable in order to provide 
fair and equitable treatment. 

(b) The provisions of this section 
shall be applicable only if a producer 
relied upon the action of a county or 
State committee or an authorized rep-
resentative of such committee or took 
action based on information provided 
by such representative. The authority 
provided in this part does not extend to 
cases where the producer knew or had 
sufficient reason to know that the ac-
tion or advice of the committee or its 
authorized representative upon which 
they relied was improper or erroneous, 
or where the producer acted in reliance 
on their own misunderstanding or mis-
interpretation of program provisions, 
notices, or advice.

VerDate Dec<13>2002 13:26 Jan 20, 2003 Jkt 200016 PO 00000 Frm 00084 Fmt 8010 Sfmt 8010 Y:\SGML\200016T.XXX 200016T



85

Farm Service Agency, USDA § 718.12

§ 718.9 Finality rule. 
(a) A determination by a State or 

county committee made on or after Oc-
tober 13, 1994, becomes final and bind-
ing 90 days from the date the applica-
tion for benefits has been filed, and 
supporting documentation required to 
be supplied by the producer as a condi-
tion for eligibility for the particular 
program has been filed unless one of 
the following conditions exist: 

(1) The participant has requested an 
administrative review of the deter-
mination in accordance with the provi-
sions of part 780 of this chapter; 

(2) The determination was based on 
misrepresentation, false statement, 
fraud, or willful misconduct by or on 
behalf of the participant; 

(3) The determination was modified 
by the Administrator, FSA, or the Ex-
ecutive Vice President, CCC; or 

(4) The participant had reason to 
know that the determination was erro-
neous. 

(b) Should an erroneous determina-
tion become final under the provisions 
of this section, it shall only be effec-
tive through the year in which the 
error was found and communicated to 
the participant.

§ 718.10 Rule of fractions. 
(a) Rounding of fractions shall be 

done after the completion of the entire 
computation which is being made. In 
making mathematical determinations 
all computations shall be carried to 
two decimal places beyond the required 
number of decimal places as specified 
in the regulations governing each pro-
gram. In rounding, fractional digits of 
49 or less beyond the required number 
of decimal places shall be dropped; if 
the fractional digits beyond the re-
quired number of decimal places are 50 
or more, the figure sat the last re-
quired decimal place shall be increased 
by ‘‘1’’ as follows:

Required decimal Computation Result 

Whole numbers ......... 6.49 (or less) ............ 6
6.50 (or more) .......... 7

Tenths ....................... 7.649 (or less) .......... 7.6
7.650 (or more) ........ 7.7

Hundredths ............... 8.8449 (or less) ........ 8.84
8.8450 (or more) ...... 8.85

Thousandths ............. 9.63449 (or less) ...... 9.634
9.63450 (or more) .... 9.635

10 thousandths ......... 10.993149 (or less) .. 10.9931

Required decimal Computation Result 

10.993150 (or more) 10.9932

(b) The acreage of each field or sub-
division computed for tobacco and CCC 
disaster assistance programs shall be 
recorded in acres and hundredths of an 
acre, dropping all thousandths of an 
acre. The acreage of each field or sub-
division computed for crops, except to-
bacco, shall be recorded in acres and 
tenths of an acre, rounding all hun-
dredths of an acre to the nearest tenth.

§ 718.11 Denial of benefits. 
(a) For the purposes of this section, a 

person means an individual. 
(b) Any person convicted under Fed-

eral or State law of planting, culti-
vating, growing, producing, harvesting, 
or storing a controlled substance, as 
defined in 21 CFR part 1308, shall be in-
eligible for, with respect to any com-
modity produced during the same year 
and the next succeeding four years: 

(1) Any price support loan available 
in accordance with parts 1446 and 1464 
of this title; 

(2) Any price support or payment 
made under the Commodity Credit Cor-
poration Charter Act; 

(3) A farm storage facility loan made 
under section 4(h) of the Commodity 
Credit Corporation Charter Act; 

(4) Crop Insurance under the Federal 
Crop Insurance Act; 

(5) A loan made, insured or guaran-
teed under the Consolidated farm and 
Rural Development Act or any other 
provision of law formerly administered 
by the Farmers Home Administration; 
or 

(6) Any payment made under any 
Act. 

(c) If any person denied benefits 
under this part is a beneficiary of a 
trust, benefits for which the trust is el-
igible shall be reduced, for the appro-
priate period, by a percentage equal to 
the total interest of the beneficiary in 
the trust. 

[61 FR 37552, July 18, 1996, as amended at 62 
FR 25437, May 9, 1997]

§ 718.12 Furnishing maps. 
The cost of furnishing reproductions 

of photographs, mosaics and maps is 
free upon request to the farm operator, 
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owner, Federal Crop Insurance Cor-
poration (FCIC) and reinsured compa-
nies, Natural Resources Conservation 
Service (NRCS) and other Federal or 
State Agencies performing their offi-
cial duties in making FSA and related 
program determinations. To all others, 
reproductions shall be made available 
at the rate FSA determines will cover 
the cost of making such items avail-
able.

Subpart B—Determination Of 
Acreage and Compliance

§ 718.101 Measurements. 
(a) Measurement services include, 

but are not limited to, measuring land 
and crop areas, quantities of farm-
stored commodities, and appraising the 
yields of crops when required for pro-
gram administration purposes. The 
county committee shall provide meas-
urement service if the producer re-
quests such service and pays the cost, 
except that service shall not be pro-
vided to determine total acreage of a 
crop when the request is made: 

(1) After the established final report-
ing date for the applicable crop except 
as provided in § 718.103;. 

(2) After the farm operator has fur-
nished the county office production 
evidence when required for program ad-
ministration purposes except as pro-
vided in this subpart; or 

(3) In connection with a late-filed re-
port of acreage, unless there is evi-
dence of the existence and use made of 
the crop, the lack of the crop or a dis-
aster condition affecting the crop. 

(b) The acreage requested to be meas-
ured by staking and referencing shall 
not exceed the effective farm allotment 
for marketing quota crops or acreage 
of a crop that is limited to a specific 
number of acres to meet any program 
requirement. 

(c) When a producer requests, pays 
for, and receives written notice that 
measurement services have been fur-
nished, the measured acreage shall be 
guaranteed to be correct and used for 
all program purposes for the current 
year even though an error is later dis-
covered in the measurement thereof, if 
the producer has taken action with an 
economic significance based on the 
measurement service, and the entire 

crop required for the farm was meas-
ured. If the producer has not taken ac-
tion with an economic significance 
based on the measurement service, the 
producer shall be notified in writing 
that an error was discovered and the 
nature and extent of such error. In 
such cases, the corrected acreage will 
be used for determining program com-
pliance for the current year. 

(d) When a measurement service re-
veals acreage in excess of the per-
mitted acreage by more than the allow-
able tolerance, the producer must de-
stroy the excess acreage and pay for an 
authorized employee of FSA to verify 
destruction, in order to keep the meas-
urement service guarantee.

§ 718.102 Acreage reports. 
(a) In order to be eligible for benefits, 

participants in the programs specified 
in paragraph (b)(1) through (3) of this 
section and those who are subject to 
the regulations cited in paragraph 
(b)(4) and (5) of this section must sub-
mit accurate information as required 
by these provisions. 

(b)(1) Participants in the program au-
thorized by part 1412 of this title must 
report the acreage of fruits and vegeta-
bles planted for harvest on a farm en-
rolled in such program; 

(2) Participants in the programs au-
thorized by parts 1421 and 1427 of this 
title must report the acreage planted 
to a commodity for harvest for which a 
marketing assistance loan or loan defi-
ciency payment is requested; and 

(3) Participants in the programs au-
thorized by parts 704 and 1410 of this 
title must report the use of the land 
enrolled in such programs; 

(4) Participants in the programs au-
thorized by parts 723 and 1464 of this 
title must report the acreage planted 
to tobacco by kind on all farms that 
have an effective allotment or quota 
greater than zero; provided further 
that for burley tobacco each person 
who owns a farm for which a burley 
quota is established must report the 
acreage planted to burley tobacco, in-
cluding instances in which the acres 
planted are zero acres; and 

(5) Participants in the programs au-
thorized by parts 729 and 1446 of this 
title must report the acreage planted 
to peanuts by type. 
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(c) The reports required under para-
graph (a) of this section shall be timely 
filed by the farm operator, farm owner, 
or a duly authorized representative 
with the county committee by the final 
reporting date applicable to the crop as 
established by the county committee 
and State committee. 

(d) Peanut producers shall provide 
the county office evidence of disposi-
tion of any peanuts that are kept on 
the farm, including: 

(1) Type and quantity for use for seed 
on any farm in which the producer has 
an interest; and 

(2) Type, quantity, names, and ad-
dresses of purchases for peanuts sold or 
given to others. 

(e) Peanut producers shall provide 
the county office information for ac-
quisition of seed peanuts from other 
sources, including: 

(1) Name and address of person who 
sold or gave producer the peanuts; 

(2) Type, farmer’s stock or shelled 
basis, and quantity; and 

(3) Acquisition date. 

[61 FR 37552, July 18, 1996, as amended at 66 
FR 53509, Oct. 23, 2001]

§ 718.103 Late-filed reports. 
(a) A farm operator’s report may be 

accepted after the established date for 
reporting if evidence is still available 
for inspection which may be used to 
make a determination with respect to 
the existence and use made of the crop, 
the lack of the crop or a disaster condi-
tion affecting the crop. 

(b) The farm operator shall pay the 
cost of a farm visit by an authorized 
FSA employee unless the County Com-
mittee has determined that failure to 
report in a timely manner was beyond 
the producer’s control.

§ 718.104 Revised reports. 
(a) The farm operator may revise a 

report of acreage with respect to 1996 
and subsequent years to change the 
acreage reported if the county com-
mittee determines that the revision 
does not have an adverse impact on the 
program and the acreage has not al-
ready been determined by FSA. 

(b) Revised reports shall be filed and 
accepted: 

(1) At any time for all crops if evi-
dence exists for inspection and deter-

mination of the existence and use made 
of the crop, the lack of the crop, or a 
disaster condition affecting the crop; 
and 

(2) If the requirements of paragraph 
(a) have been met and the producer was 
in compliance with all other program 
requirements by the applicable estab-
lished crop reporting date.

§ 718.105 Tolerances, variances, and 
adjustments for tobacco and pea-
nuts. 

(a) Tolerance or variance for tobacco 
and peanuts is the amount by which 
the determined acreage may differ 
from the reported acreage or allotment 
and still be considered in compliance 
with program requirements. Tolerance 
or variance for tobacco is the amount 
by which the determined acreage may 
differ from the reported acreage or al-
lotment and still be considered in com-
pliance with program requirements. 

(b) Tolerance rules apply to those 
fields for which a staking and ref-
erencing was performed but such acre-
age was not planted according to those 
measurements or when a measurement 
service is not requested for acreage de-
stroyed to meet program requirements. 
Tolerance rules do not apply to: 

(1) Official fields when the entire 
field is devoted to one crop; 

(2) Those fields for which staking and 
referencing was performed and such 
acreage was planted according to those 
measurements; or 

(3) The adjusted acreage for farms 
using measurement after planting 
which have a determined acreage 
greater than the marketing quota crop 
allotment. 

(c) An administrative variance is ap-
plicable to all marketing quota crop 
acreages. Marketing quota crop acre-
ages as determined in accordance with 
this part shall be deemed in compli-
ance with the effective farm allotment 
or program requirement when the de-
termined acreage does not exceed the 
effective farm allotment by more than 
an administrative variance determined 
as follows: 

(1) For all kinds of tobacco subject to 
marketing quotas, except dark air-
cured and fire-cured the larger of 0.1 
acre or 2 percent of the allotment; and 
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(2) For dark air-cured and fire-cured 
tobacco, an acreage based on the effec-
tive acreage allotment as provided in 
the table as follows:

Effective acreage allotment is within this range 
Administra-

tive vari-
ance 

0.01 to 0.99 ....................................................... 0.01
1.00 to 1.49 ....................................................... 0.02
1.50 to 1.99 ....................................................... 0.03
2.00 to 2.49 ....................................................... 0.04
2.50 to 2.99 ....................................................... 0.05
3.00 to 3.49 ....................................................... 0.06
3.50 to 3.99 ....................................................... 0.07
4.00 to 4.49 ....................................................... 0.08
4.50 and up ....................................................... 0.09

(d) A tolerance applies to tobacco 
other than flue-cured or burley, if the 
determined acreage exceeds the allot-
ment by more than the administrative 
variance but by not more than the tol-
erance. Such excess acreage of tobacco 
may be adjusted to the effective farm 
acreage allotment to avoid marketing 
quota penalties or receive price sup-
port. 

(e) Tolerance for peanuts is the larg-
er of 1.0 acre or 5 percent of the re-
ported acreage, not to exceed 10.0 
acres. 

[61 FR 37552, July 18, 1996, as amended at 65 
FR 8246, Feb. 18, 2000]

§ 718.106 Acreages. 

(a) If an acreage has been established 
by a representative of FSA for an area 
delineated on an aerial photograph, 
such acreage will be recognized by the 
county committee as the official acre-
age for the area until such time as the 
boundaries of such area are changed. 
When boundaries not visible on the aer-
ial photograph are established from 
data furnished by the producer, such 
acreage shall not be recognized as offi-
cial acreage until the boundaries are 
verified by an authorized representa-
tive of FSA. 

(b) Measurements of any row crop 
shall extend beyond the planted area 
by the larger of 15 inches or one-half 
the distance between the rows. 

(c) The entire acreage of a field or 
subdivision of a field devoted to a crop 
shall be considered as devoted to the 
crop subject to any allowable deduc-
tion or adjustment credit except as 
otherwise provided in this part.

§ 718.107 Measuring acreage including 
skip row acreage. 

(a) When one crop is alternating with 
another crop, whether or not both 
crops have the same growing season, 
only the acreage that is actually plant-
ed to the crop being measured will be 
considered to be acreage devoted to the 
measured crop. 

(b) Subject to the provisions of this 
paragraph and section, whether planted 
in a skip row pattern or without a pat-
tern of skipped rows, the entire acreage 
of the field or subdivision may be con-
sidered as devoted to the crop only 
where the distance between the rows, 
for all rows, is 40 inches or less. If there 
is a skip that creates idle land wider 
than 40 inches, or if the distance be-
tween any rows is more than 40 inches, 
then the area planted to the crop shall 
be considered to be that area which 
would represent the smaller of: a 40-
inch width between rows, or the nor-
mal row spacing in the field for all 
other rows in the field—those that are 
not more than 40 inches apart. The al-
lowance for individual rows would be 
made based on the smaller of: actual 
spacing between those rows, or the nor-
mal spacing in the field. For example, 
if the crop is planted in single wide 
rows that are 48 inches apart, only 20 
inches to either side of each row (for a 
total of 40 inches between the two 
rows) could, at a maximum, be consid-
ered as devoted as the crop and normal 
spacing in the field would control. Half 
the normal distance between rows will 
also be allowed beyond the outside 
planted rows not to exceed 20 inches 
and will reflect normal spacing in the 
field. 

(c) In making calculations under this 
section, further reductions may be 
made in the acreage considered planted 
to the extent it is determined that the 
acreage is more sparsely planted than 
would be normal using reasonable and 
customary full production planting 
techniques. 

(d) The Deputy Administrator for 
Farm Programs has the discretionary 
authority to allow row allowances 
other than those specified in this sec-
tion in those instances in which crops 
are normally planted with spacings 
greater or less than 40 inches, such as 
in the case of tobacco, or where other 
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circumstances are presented which the 
Deputy Administrator finds justifies 
that allowance. 

(e) Paragraphs (a) through (d) of this 
section shall apply with respect to the 
2003 and subsequent crops. For pre-
ceding crops, the rules in effect on Jan-
uary 1, 2002, shall apply. 

[67 FR 71798, Dec. 3, 2002]

§ 718.108 Deductions. 
(a) Any contiguous area which is not 

devoted to the crop being measured and 
which is not part of a skip-row pattern 
under § 718.107 shall be deducted from 
the acreage of the crop if such area 
meets the following minimum national 
standards or requirements: 

(1) A minimum width of 30 inches; 
(2) For tobacco, three-hundredths 

acre, except that turn areas, terraces, 
permanent irrigation and drainage 
ditches, sod waterways, noncropland, 
and subdivision boundaries each of 
which is at least 30 inches in width 
may be combined to meet the 0.03-acre 
minimum requirement; or 

(3) For all other crops and land uses, 
one-tenth acre. Turn areas, terraces, 
permanent irrigation and drainage 
ditches, sod waterways, noncropland, 
and subdivision boundaries each of 
which is at least 30 inches in width and 
each of which contain 0.1 acre or more 
may be combined to meet any larger 
minimum prescribed for a State in ac-
cordance with this subpart. 

(b) If the area not devoted to the crop 
is located within the planted area, the 
part of any perimeter area that is more 
than 33 links in width will be consid-
ered to be an internal deduction if the 
standard deduction is used. 

(c) A standard deduction of 3 percent 
of the area devoted to a row crop and 
zero percent of the area devoted to a 
close-sown crop may be used in lieu of 
measuring the acreage of turn areas.

§ 718.109 Adjustments. 
(a) The farm operator or other inter-

ested producer having excess tobacco 
acreage (other than flue-cured or bur-
ley) may adjust an acreage of the crop 
in order to avoid a marketing quota 
penalty if such person: 

(1) Notifies the county committee of 
such election within 15 calendar days 
after the date of mailing of notice of 

excess acreage by the county com-
mittee; and 

(2) Pays the cost of a farm visit to de-
termine the adjusted acreage prior to 
the date the farm visit is made. 

(b) The farm operator may adjust an 
acreage of tobacco (except flue-cured 
and burley) by disposing of such excess 
tobacco prior to the marketing of any 
of the same kind of tobacco from the 
farm. The disposition shall be wit-
nessed by a representative of FSA and 
may take place before, during, or after 
the harvesting of the same kind of to-
bacco grown on the farm. However, no 
credit will be allowed toward the dis-
position of excess acreage after the to-
bacco is harvested but prior to mar-
keting, unless the county committee 
determines that such tobacco is rep-
resentative of the entire crop from the 
farm of the kind of tobacco involved.

§ 718.110 Notice of measured acreage. 

Written notice of measured acreage 
shall be on Form FSA–468, Notice of 
Determined Acreage, when mailed to 
the farm operator and shall constitute 
notice to all interested producers on 
the farm.

§ 718.111 Redetermination. 

(a) A redetermination of crop acre-
age, appraised yield, or farm-stored 
production for a farm may be initiated 
by the county committee, State com-
mittee, or Deputy Administrator at 
any time. Such redeterminations may 
also be initiated by a producer who has 
an interest in the farm upon filing a re-
quest within 15 calendar days after the 
date of the notice furnished the farm 
operator in accordance with § 718.109 or 
§ 718.110 or within 5 calendar days after 
the initial appraisal of the yield of a 
crop or before any of the farm-stored 
production is removed from storage 
and upon payment of the cost of mak-
ing such redetermination. A redeter-
mination shall be undertaken in the 
manner prescribed by the Deputy Ad-
ministrator. Such redetermination 
shall be used in lieu of any prior deter-
mination. 

(b) The county committee shall re-
fund the payment of the cost for a re-
determination when, because of an 
error in the initial determination: 
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(1) The appraised yield is changed by 
at least the larger of: 

(i) Five percent or 5 pounds for cot-
ton; 

(ii) Five percent or 1 bushel for 
wheat, barley, oats, and rye; or 

(iii) Five percent or 2 bushels for corn 
and grain sorghum; or 

(2) The farm stored production is 
changed by at least the smaller of 3 
percent or 600 bushels; or 

(3) The acreage of the crop is: 
(i) Changed by at least the larger of 

3 percent or 0.5 acre; or 
(ii) Considered to be within program 

requirements.

Subpart C—Reconstitution of 
Farms, Allotments, Quotas, 
and Acreages

§ 718.201 Farm constitution. 
(a) Land which has been properly 

constituted under prior regulations 
shall remain so constituted until a re-
constitution is required under para-
graph (c) of this section. The constitu-
tion and identification of land as a 
farm for the first time and the subse-
quent reconstitution of a farm made 
hereafter, shall include all land oper-
ated by one person as a single farming 
unit except that it shall not include: 

(1) After August 1, 1996, land subject 
to a production flexibility contract 
with land not subject to a production 
flexibility contract; 

(2) Land under separate ownership 
unless the owners agree in writing; 

(3) Land under a lease agreement of 
less than 1 year duration; 

(4) Land in different counties when 
the tobacco allotments or quotas es-
tablished for the land involved cannot 
be transferred from one county to an-
other county by lease, sale, or owner. 
However, this paragraph shall not 
apply if: 

(i) All of the land is owned by one 
person and operated by one person and 
all such land is contiguous; 

(ii) Two or more tracts are located in 
counties that are contiguous in the 
same State and are owned by the same 
person if: 

(A) A burley or flue-cured tobacco 
quota is established for one or more of 
the tracts; and 

(B) The county committee deter-
mines that the tracts will be operated 
as a single farming unit as set forth in 
§ 718.202; or 

(iii) Because of a change in oper-
ation, tracts or parts of tracts will be 
divided from the parent farm that cur-
rently has land in more than one coun-
ty, and there is no change in operation 
and ownership of the remainder of the 
farm, or if there is a change in owner-
ship, the new owner agrees in writing 
to the constitution of the farm. 

(5) Federally owned land; 
(6) State-owned wildlife land unless 

the former owner has possession of the 
land under a leasing agreement; 

(7) Land constituting a farm which is 
declared ineligible to be enrolled in a 
program under the regulations gov-
erning the program; 

(8) For land subject to production 
flexibility contracts, land located in 
counties that are not contiguous. How-
ever, this subparagraph shall not apply 
if: 

(i) Counties are divided by a river; 
(ii) Counties do not touch because of 

a correction line adjustment; or 
(iii) The land is within 20 miles, by 

road, of other land that will be a part 
of the farming unit; and 

(9) With respect to peanut poundage 
quotas, land across: 

(i) County lines when the quotas es-
tablished for the land involved cannot 
be transferred; or 

(ii) State lines. 
(b)(1) If all land on the farm is phys-

ically located in one county, the farm 
records shall be administratively lo-
cated in such county. If there is no 
FSA office in the county or the county 
offices have been consolidated, the 
farm shall be administratively located 
in the contiguous county most conven-
ient for the farm operator. 

(2) If the land on the farm is located 
in more than one county, the farm 
shall be administratively located in ei-
ther of such counties as the county 
committees and the farm operator 
agree. If no agreement can be reached, 
the farm shall be administratively lo-
cated in the county where the principal 
dwelling is situated, or where the 
major portion of the farm is located if 
there is no dwelling. 
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(c) A reconstitution of a farm either 
by division or by combination shall be 
required whenever: 

(1) A change has occurred in the oper-
ation of the land after the last con-
stitution or reconstitution and as a re-
sult of such change the farm does not 
meet the conditions for constitution of 
a farm as set forth in paragraph (b) ex-
cept that no reconstitution shall be 
made if the county committee deter-
mines that the primary purpose of the 
change in operation is to establish eli-
gibility to transfer allotments subject 
to sale or lease; 

(2) The farm was not properly con-
stituted under the applicable regula-
tions in effect at the time of the last 
constitution or reconstitution; 

(3) An owner requests in writing that 
the owner’s land no longer be included 
in a farm which is composed of tracts 
under separate ownership; 

(4) The county committee determines 
that the farm was reconstituted on the 
basis of false information furnished by 
the owner or farm operator; 

(5) The county committee determines 
that the tracts of land included in a 
farm are not being operated as a single 
farming unit; 

(6) An owner of a farm, constituted as 
a single farming unit prior to 1978, 
which is comprised of land located in 
two or more counties for which there is 
a quota or allotment established for 
such farm and such quota or allotment 
is subject to lease and transfer restric-
tions across county lines, requests in 
writing that the farm be reconstituted 
by dividing the tracts. The resulting 
farms shall be administratively serv-
iced by the county office serving the 
county in which the land is geographi-
cally located; or 

(7) Land is sold for or devoted to non-
agricultural commercial or industrial 
uses; however, a reconstitution is not 
required and allotments, quotas and 
acreages may remain with the farm if 
either of the following apply: 

(i) The land is already devoted to res-
idential, recreational, industrial or 
commercial buildings; or 

(ii) The owner would qualify to use 
the landowner designation method of 
division in accordance with § 718.205 or 
the allotments and quotas can be 
transferred by sale or owner in accord-

ance with this part and parts 723 or 729 
of this chapter and the owner of the 
parent farm and the purchaser file a 
signed written memorandum of under-
standing before Form FSA–476 or Form 
MQ–24 is issued, stating that the land 
will be devoted immediately or within 
3 years to: 

(1) Nonagricultural commercial uses; 
or 

(2) Recreational, residential, indus-
trial or non-farm commercial uses. 

(d) Notwithstanding the provisions of 
paragraphs (c)(1) through (c)(7), a re-
constitution shall not be approved if 
the county committee determines that 
the primary purpose of the reconstitu-
tion is to: 

(1) Circumvent the provisions of part 
12 of this title; or 

(2) Circumvent any other chapter of 
this title. 

[61 FR 37552, July 18, 1996, as amended at 65 
FR 7953, Feb. 16, 2000]

§ 718.202 Determining the land consti-
tuting a farm. 

(a) In determining the constitution of 
a farm, consideration shall be given to 
provisions such as ownership and oper-
ation. For purposes of this part, the 
following rules shall be applicable to 
determining what land is to be in-
cluded in a farm. 

(b) A minor shall be considered to be 
the same owner or operator as the par-
ent or court-appointed guardian (or 
other person responsible for the minor 
child) unless: 

(1) The minor child is a producer on 
a farm; 

(2) Neither the minor’s parents nor 
guardian has any interest in the mi-
nor’s farm or production from the 
farm; 

(3) The minor establishes and main-
tains a separate household from the 
parent or guardian; 

(4) Personally carries out the farming 
activities in the operation; and 

(5) Maintains a separate accounting 
for the farming operation. 

(c) Notwithstanding paragraph (b) of 
this section, a minor shall not be con-
sidered to be the same owner or oper-
ator as the parent or court-appointed 
guardian if the minor’s interest in the 
farming operation results from being 
the beneficiary of an irrevocable trust 
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and ownership of the property is vested 
in the trust or the minor. 

(d) A life estate tenant shall be con-
sidered to be the owner of the property 
for their life. 

(e) A trust shall be considered to be 
an owner with the beneficiary of the 
trust; except a trust can be considered 
a separate owner or operator from the 
beneficiary, if the trust: 

(1) Has a separate and distinct inter-
est in the land or crop involved; 

(2) Exercises separate responsibility 
for the separate and distinct interest; 
and 

(3) Maintains funds and accounts sep-
arate from that of any other individual 
or entity for the interest.

§ 718.203 County committee action to 
reconstitute a farm. 

Action to reconstitute a farm may be 
initiated by the county committee, the 
farm owner, or the operator with the 
concurrence of the owner of the farm. 
Any request for a farm reconstitution 
shall be filed with the county com-
mittee.

§ 718.204 Reconstitution of allotments, 
quotas, and acreages. 

(a) Farms shall be reconstituted in 
accordance with this subpart when it is 
determined that the land areas are not 
properly constituted and, to the extent 
practicable, shall be based on the facts 
and conditions existing at the time the 
change requiring the reconstitution oc-
curred. 

(b) Reconstitutions of farms subject 
to a production flexibility contract in 
accordance with part 1412 of this title 
will be effective for the current year if 
initiated on or before July 1 of the fis-
cal year. 

(c) For tobacco and peanut farms, a 
reconstitution will be effective for the 
current year for each crop for which 
the reconstitution is initiated before 
the planting of such crop begins or 
would have begun. 

(d) Notwithstanding the provisions of 
paragraph (b) and (c) of this section, a 
reconstitution may be effective for the 
current year if the county committee, 
with the concurrence of the State com-
mittee, determines that the purpose of 
the request for reconstitution is not to 
perpetrate a scheme or device the ef-

fect of which is to avoid the statutes 
and regulations governing commodity 
programs found in this title.

§ 718.205 Rules for determining farms, 
allotments, quotas, and acreages 
when reconstitution is made by di-
vision. 

(a) The methods for dividing farms, 
allotments, quotas, and acreages in 
order of precedence, when applicable, 
are estate, designation by landowner, 
contribution, agricultural use, crop-
land, and history. The proper method 
shall be determined on a crop by crop 
basis. 

(b)(1) The estate method is the prora-
tion of allotments, quotas, and acre-
ages for a parent farm among the heirs 
in settling an estate. If the estate sells 
a tract of land before the farm is di-
vided among the heirs, the allotments, 
quotas, and acreages for that tract 
shall be determined by using one of the 
methods provided in paragraphs (c) 
through (g) of this section. 

(2) Allotments, quotas, and acreages 
shall be divided in accordance with a 
will, but only if the county committee 
determines that the terms of the will 
are such that a division can reasonably 
be made by the estate method. 

(3) If there is no will or the county 
committee determines that the terms 
of a will are not clear as to the division 
of allotments, quotas, and acreages, 
such allotments, quotas, and acreages 
shall be apportioned in the manner 
agreed to in writing by all interested 
heirs or devisees who acquire an inter-
est in the property for which such al-
lotments, quotas, and acreages have 
been established. An agreement by the 
administrator or executor shall not be 
accepted in lieu of an agreement by the 
heirs or devisees. 

(4) If allotments, quotas, and acre-
ages are not apportioned in accordance 
with the provisions of paragraph (b)(2) 
or (3) of this section, the allotments, 
quotas, and acreages shall be divided 
pursuant to paragraphs (d) through (g) 
of this section, as applicable. 

(c)(1) If the ownership of a tract of 
land is transferred from a parent farm, 
the transferring owner may request 
that the county committee divide the 
allotments, quotas, and acreages, in-
cluding historical acreage that has 
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been doublecropped, between the par-
ent farm and the transferred tract, or 
between the various tracts if the entire 
farm is sold to two or more purchasers, 
in a manner designated by the owner of 
the parent farm subject to the condi-
tions set forth in paragraph (c)(4) of 
this section. In the case of land subject 
to a Wetlands Reserve Program ease-
ment or Emergency Wetlands Reserve 
Program easement, the parent farm 
shall retain the allotments, quotas, 
and acreages. 

(2) If the county committee deter-
mines that allotments, quotas, and 
acreages cannot be divided in the man-
ner designated by the owner because of 
the conditions set forth in paragraph 
(c)(4) of this section, the owner shall be 
notified and permitted to revise the 
designation so as to meet the condi-
tions in paragraph (c)(4) of this section. 
If the owner does not furnish a revised 
designation of allotments, quotas, and 
acreages within a reasonable time after 
such notification, or if the revised des-
ignation does not meet the conditions 
of paragraph (c)(4) of this section, the 
county committee will prorate the al-
lotments, quotas, and acreages in ac-
cordance with paragraphs (d) through 
(g) of this section. 

(3) If a parent farm is composed of 
tracts, under separate ownership, each 
separately owned tract being trans-
ferred in part shall be considered a sep-
arate farm and shall be constituted 
separately from the parent farm using 
the rules in paragraphs (d) through (g) 
of this section, as applicable, prior to 
application of the provisions of this 
paragraph. 

(4) A landowner may designate, as 
provided in this paragraph, the manner 
in which allotments, quotas, and acre-
ages are divided. 

(i) The transferring owner and trans-
feree shall file a signed written memo-
randum of understanding of the des-
ignation with the county committee 
before the farm is reconstituted and be-
fore a subsequent transfer of ownership 
of the land. The landowner shall des-
ignate the allotments, quotas, and 
acreage that shall be permanently re-
duced when the sum of the allotments, 
quotas, and acreages exceeds the crop-
land for the farm. 

(ii) Where the part of the farm from 
which the ownership is being trans-
ferred was owned for a period of less 
than 3 years, the designation by land-
owner method shall not be available 
with respect to the transfer unless the 
county committee determines that the 
primary purpose of the ownership 
transfer was other than to retain or to 
sell allotments or quotas. In the ab-
sence of such a determination, and if 
the farm contains land which has been 
owned for less than 3 years, that part 
of the farm which has been owned for 
less than 3 years shall be considered as 
a separate farm and the allotments or 
quotas, shall be assigned to that part 
in accordance with paragraphs (d) 
through (g) of this section. Such appor-
tionment shall be made prior to any 
designation of allotments and quotas, 
with respect to the part which has been 
owned for 3 years or more. 

(5) The designation by landowner 
method is not applicable to crop allot-
ments or quotas which are restricted to 
transfer within the county by lease, 
sale, or by owner, when the land on 
which the farm is located is in two or 
more counties. 

(6) The designation by landowner 
method may be applied at the owner’s 
request to land owned by any Indian 
Tribal Council which is leased to two 
or more producers for the production of 
any crop of a commodity for which an 
allotment, quota, or acreage has been 
established. If the land is leased to two 
or more producers, an Indian Tribal 
Council may request that the county 
committee divide the allotments, 
quotas, and acreages between the appli-
cable tracts in the manner designated 
by the Council. The use of this method 
shall not be subject to the conditions 
of paragraph (c)(4). 

(d)(1) The contribution method is the 
proration of a parent farm’s allot-
ments, quotas, and acreages to each 
tract as the tract contributed to the al-
lotments, quotas, or acreages at the 
time of combination and may be used 
when the provisions of paragraphs (b) 
and (c) of this section do not apply. 
The contribution method shall be used 
to divide allotments and quotas for a 
farm that resulted from a combination 
which became effective during the 6-
year period before the crop year for 
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which the reconstitution is effective. 
This method for dividing allotments 
and quotas shall be used beyond the 6-
year period if FSA records are avail-
able to show the amount of contribu-
tion. 

(2) The county committee determines 
with the concurrence of the State com-
mittee or representative thereof, that 
the use of the contribution method 
would not result in an equitable dis-
tribution of allotments and quotas, 
considering available land, cultural op-
erations, and changes in type of farm-
ing. The contribution method shall not 
be used in cases involving the division 
of allotment or quota for any com-
modity for which there was no allot-
ment or quota established at the time 
of the combination. 

(e) The agricultural use method is 
the proration of contract acreage to 
the tracts being separated from the 
parent farm in the same proportion 
that the agricultural and related activ-
ity land for each tract bears to the ag-
ricultural and related activity land for 
the parent farm. This method of divi-
sion shall be used if the provisions of 
paragraphs (b) through (d) of this sec-
tion do not apply. 

(f)(1) The cropland method is the pro-
ration of allotments and quotas to the 
tracts being separated from the parent 
farm in the same proportion that the 
cropland for each tract bears to the 
cropland for the parent farm. This 
method shall be used if the provisions 
of paragraphs (b) through (d) of this 
section do not apply unless the county 
committee determines that a division 
by the history method would result in 
allotments and quotas which are more 
representative than if the cropland 
method is used after taking into con-
sideration the operation normally car-
ried out on each tract for the commod-
ities produced on the farm. 

(2) The cropland method shall not be 
used to divide contract acreage. 

(g)(1) The history method is the pro-
ration of allotments and quotas to the 
tracts being separated from the farm 
on the basis of the allotments and 
quotas determined to be representative 
of the operations normally carried out 
on each tract. The county committee 
may use the history method of dividing 
allotments and quotas when it: 

(i) Determines that this method 
would result in the proration of allot-
ments and quotas, more representative 
than the cropland method of division of 
the operation normally carried out on 
each tract; and 

(ii) Obtains written consent of all 
owners to use the history method. 

(2) Notwithstanding any other provi-
sion of this section, the county com-
mittee may waive the requirement for 
written consent of the owners for divid-
ing allotments and quotas if the coun-
ty committee determines that the use 
of the cropland method would result in 
an inequitable division of the parent 
farm’s allotments and quotas and the 
use of the history method would pro-
vide more favorable results for all own-
ers. 

(3) The history method shall not be 
used to divide contract acreage. 

(h)(1) Allotments, quotas, and acre-
ages apportioned among the divided 
tracts pursuant to paragraphs (d), (e), 
(f) and (g) of this section may be in-
creased or decreased with respect to a 
tract by as much as 10 percent of the 
allotment, quota, or acreage deter-
mined under such subsections for the 
parent farm if: 

(i) The owners agree in writing; and 
(ii) The county committee deter-

mines the method used did not provide 
an equitable distribution considering 
available land, cultural operations, and 
changes in the type of farming con-
ducted on the farm. Any increase in an 
allotment, quota, or acreage with re-
spect to a tract pursuant to this para-
graph shall be offset by a cor-
responding decrease for such allot-
ments, quotas or acreages established 
with respect to the other tracts which 
constitute the farm. 

(2) Farm program payment yields 
calculated for the resulting farms of a 
division performed according to para-
graphs (d) through (g) may be increased 
or decreased if the county committee 
determines the method used did not 
provide an equitable distribution con-
sidering available land, cultural oper-
ations, and changes in the type of 
farming conducted on the farm. Any 
increase in a farm program payment 
yield on a resulting farm shall be offset 
by a corresponding decrease on another 
resulting farm of the division. 
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(i) If a farm with burley tobacco 
quota is divided through reconstitution 
and one or more of the farms resulting 
from the division are apportioned less 
than 1,000 pounds of burley tobacco 
quota, the owners of such farms shall 
take action as provided in part 723 of 
this chapter to comply with the 1,000 
pound minimum by July 1 of the cur-
rent year or the quota shall be dropped. 
Exceptions to this are farms divided: 

(1) Among family members; 
(2) By the estate method; and 
(3) When no sale or change in owner-

ship of land occurs. 

[61 FR 37552, July 18, 1996, as amended at 65 
FR 65722, Nov. 2, 2000]

§ 718.206 Rules for determining allot-
ments, quotas, and acreages when 
reconstitution is made by combina-
tion. 

When two or more farms or tracts are 
combined for a year, that year’s allot-
ments, quotas, and acreages, with re-
spect to the combined farm or tract, as 
required by applicable commodity reg-
ulations, shall not be greater than the 
sum of the allotments, quotas, and 
acreages for each of the farms or tracts 
comprising the combination, subject to 
the provisions of § 718.204. 

[61 FR 37552, July 18, 1996; 61 FR 49049, Sept. 
18, 1996]

§ 718.207 Eminent domain acquisi-
tions. 

(a) This section provides a uniform 
method for reallocating allotments and 
quotas, with respect to land involved in 
eminent domain acquisitions. Such al-
lotments and quotas, in accordance 
with this section, may be pooled for 
the benefit of the owner who is dis-
placed from the acquired farm by emi-
nent domain acquisition. Such pooling 
shall be for a 3-year period from the 
date of displacement or during such 
other period as the displaced owner 
may request for the transfer of allot-
ments and quotas, from the pool to 
other farms owned by such person. 

(b) An eminent domain acquisition is 
a taking of title to land, or the taking 
of an impoundment easement to im-
pound water on the land, or the taking 
of a flowage easement to intermit-
tently flood the land, consummated 
with respect to land which is, or could 

be, so taken under the power of emi-
nent domain by a Federal, State, or 
other agency. Such acquisition may be 
by court proceedings to condemn the 
land or by negotiation between the 
agency and the owner. An acquisition 
by an agency with respect to land not 
subject to the agency’s power of emi-
nent domain shall not be an eminent 
domain acquisition for purposes of this 
section. All land acquired by an agency 
for the intended project, including sur-
rounding land not needed for the 
project but acquired as a package ac-
quisition, shall be considered to be in 
the eminent domain acquisition if the 
agency expended funds for the package 
acquisition on the basis of its power of 
eminent domain. 

(c) For purposes of this section, 
owner means the person, or persons in 
a joint ownership, having title to the 
land for a period of at least 12 months 
immediately prior to the date of trans-
fer of title or grant of the impound-
ment or flowage easement under the 
eminent domain acquisition. If such 
person or persons have owned the land 
for less than such 12-month period, 
they may, nevertheless, be considered 
the owner if the State committee de-
termines that such person or persons 
acquired the land for the purpose of 
carrying out farming operations and 
not for the purpose of obtaining status 
as an owner under this section. How-
ever, no person shall be considered the 
owner if he acquired the land subject to 
an eminent domain acquisition under 
an outstanding contract to an agency 
or an option by an agency or subject to 
pending condemnation proceedings. In 
any case where the current titleholders 
cannot be considered the owner for the 
purpose of this section, the State com-
mittee shall determine the person or 
persons who previously had title to the 
land and who qualify for status as the 
owner under the criteria in this para-
graph. 

(d) The owner shall be considered dis-
placed from a farm which is subject to 
an eminent domain acquisition on the 
date: 

(1) The owner loses possession of the 
land; 

(2) The owner is voluntarily displaced 
if a binding contract for acquisition 
has been executed; 
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(3) The owner, in the case of a flow-
age easement, determines it is no 
longer practical to conduct farming op-
erations on the land; or 

(4) The owner loses possession of the 
land as lessee under a lease from the 
agency or its designee if the lease pro-
vided uninterrupted possession to the 
owner from the date of acquisition to 
the end of the lease or extensions of 
the lease. 

(e) The owner shall notify the county 
committee in writing of the eminent 
domain acquisition and furnish the 
date of displacement within 30 days so 
that allotments and quotas may be 
pooled in accordance with this section. 
Failure to so notify the county com-
mittee shall result in the loss of the 
ability of the owner to extend the 3-
year period of the pool. 

(f) Whenever the county committee 
determines, by notice from the owner 
or otherwise, that an owner has been 
displaced from the farm, the county 
committee shall establish a pool for 
the allotments and quotas eligible for 
pooling under this section for a 3-year 
period beginning on the date of dis-
placement. Pooled allotments and 
quotas shall be considered fully planted 
and, for each year in the pool, shall be 
established in accordance with applica-
ble commodity regulations. 

(g) Pooling is not permitted or re-
quired: 

(1) If the county committee deter-
mines that an agency has authority 
under its eminent domain powers to ac-
quire a farm for the continued produc-
tion of an allotment or quota and does 
so acquire a farm only for such purpose 
and files a written notice with the 
county committee of the county in 
which the farm is located at the time 
of acquisition designating the allot-
ment and quota to be produced on the 
farm, there shall be no pooling of such 
allotment and quota. Such farm allot-
ments and quotas shall be established 
for the farm in accordance with appli-
cable commodity regulations. For acre-
ages, there shall be no pooling of the 
acreage under any circumstances if an 
agency acquires land and retains the 
land in an agricultural or related activ-
ity; 

(2) If the displaced owner files writ-
ten notice with the county committee 

of an intention to waive the right to 
have all the allotments and quotas or 
any part thereof pooled and the county 
committee determines that the dis-
placed owner has not been coerced to 
waive such right, the allotments and 
quotas shall be retained on the agency 
acquired land; 

(3) If an agency acquires part of a 
farm for non-farming purposes and the 
cropland on the land so acquired rep-
resents less than 15 percent of the total 
cropland on the farm, the allotments 
and quotas shall be retained on the 
portion of the farm not acquired by the 
agency and shall not be pooled; 

(4) If an agency acquires part of a 
farm for non-farming purposes and the 
cropland on the land so acquired rep-
resents 15 percent or more of the total 
cropland on a farm, the allotments and 
quotas attributable to the acquired 
land shall be retained on the portion of 
the farm not acquired by the agency if 
the owner files a written request with 
the county committee for such reten-
tion. The amount of an allotment and 
quota which may be retained on the 
farm cannot exceed the land devoted to 
an agricultural or related activity. Al-
lotments and quotas which are not re-
tained shall be pooled; or 

(5) If, prior to pooling, an owner files 
a request to transfer the allotments 
and quotas to other farms in the same 
county which are owned by such owner, 
the county committee may approve a 
direct transfer without the formal es-
tablishment of a pool. Such transfer 
shall be subject to the requirements of 
paragraph (j) of this section. This para-
graph shall govern the release and re-
apportionment of pooled allotments 
and quotas notwithstanding other pro-
visions of applicable commodity regu-
lations. 

(h) Pooled allotments and quotas 
may be released on an annual basis by 
the owner to a county committee dur-
ing any year for which allotments and 
quotas are pooled and not otherwise 
transferred from the pool. The county 
committee may reapportion the re-
leased allotments and quotas to other 
farms in the same county that have al-
lotments or quotas for the same com-
modity. Pooled allotments and quotas 
shall not be released on a permanent 
basis or surrendered after release to 
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the State committee for reapportion-
ment in other counties. Reapportion-
ment shall be on the basis of past acre-
age of the commodity, land, labor, and 
equipment available for the production 
of the commodity, crop rotation prac-
tices, and other physical factors affect-
ing the production of the commodity. 
Pooled allotments and quotas which 
are released shall be considered to have 
been fully planted in the pool and not 
on the farm to which such allotments 
and quotas are reapportioned. 

(i) Pooled allotments and quotas that 
may be transferred on a permanent or 
temporary basis by sale, lease, or by 
owner designation may be transferred 
permanently from the pool by the 
owner or temporarily for the duration 
of the pooled allotment or quota, sub-
ject to the terms and conditions for 
such transfers in the applicable com-
modity regulations. The transfer of to-
bacco acreage allotment or marketing 
quota shall be approved acre for acre. 

(j) (1) The displaced owners may re-
quest a transfer of all or part of the 
pooled allotments and quotas to any 
other farm in the United States which 
is owned by the displaced owner, but 
only if there are farms in the receiving 
county with allotments and quotas, for 
the particular commodity or, if there 
are no such farms, the county com-
mittee determines that farms in the re-
ceiving county are suited for the pro-
duction of the commodity. For pur-
poses of this paragraph: 

(i) Receiving farm means the farm to 
which transfer from the pool is to be 
made; 

(ii) Receiving State and county com-
mittee mean those committees for the 
State and county in which the receiv-
ing farm is located; and 

(iii) Transferring State and county 
committees mean those committees for 
the State and county in which the 
agency acquired farm is located. 

(2) The displaced owner shall file 
with the receiving county committee 
written application for transfer of an 
allotment and quota from the pool 
within 3 years after the date of dis-
placement. The application shall con-
tain a certification from the owner 
that no agreement has been made with 
any person for the purpose of obtaining 
an allotment or quota from the pool for 

a person other than for the displaced 
owner. The owner shall attach to the 
application all pertinent documents 
pertaining to the current ownership or 
purchase of land and any leasing ar-
rangements, such as the deed of trust 
or mortgage, a warranty deed, a note, 
sales agreement, and lease. 

(3) The receiving county committee 
shall consider each application and de-
termine whether the transfer from the 
pool shall be approved. Before an appli-
cation is acted upon by the receiving 
county committee, the owner shall per-
sonally appear before the receiving 
county committee after reasonable no-
tice, bring any additional pertinent 
documents as may be requested for ex-
amination by the receiving county 
committee, and answer all pertinent 
questions bearing on the proposed 
transfer. Such personal appearance re-
quirement may be waived if the receiv-
ing county committee determines from 
facts presented to it on behalf of the 
owner that such personal appearance 
would unduly inconvenience the owner 
on account of illness or other good 
cause and such personal appearance 
would serve no useful purpose. Any ac-
tion by the receiving county com-
mittee shall be subject to the approval 
required under paragraph (j)(5) of this 
section. 

(4) The transfer from the pool will be 
approved by the receiving county com-
mittee only if the county committee 
determines that the owner has made a 
normal acquisition of the receiving 
farm for the purpose of bona fide own-
ership to reestablish farming oper-
ations. The elements of such an acqui-
sition shall include, but are not limited 
to, the following: 

(i) Appropriate legal documents must 
establish title to the receiving farm; 

(ii) If the displaced owner was the op-
erator of the acquired farm at the date 
of displacement, such owner must per-
sonally operate and be the operator of 
the receiving farm for the first year 
that the allotment and quota is trans-
ferred; 

(iii) If the displaced owner was not 
the operator of the acquired farm at 
the date of displacement and was not a 
producer on that farm because the leas-
ing or rental agreement provided for 
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cash, fixed rent, or standing rent pay-
ment, such owner shall not be required 
to operate personally and be the oper-
ator of the receiving farm, but at least 
75 percent of the allotments for the re-
ceiving farm must be planted on the re-
ceiving farm during the first year of 
the transfer. With respect to a com-
modity for which a quota is applicable 
but for which there is no acreage allot-
ment, an acreage which is equal to the 
result of dividing the quota transferred 
to the receiving farms by the receiving 
farm’s yield, multiplied by 75 percent 
must be planted during the first year of 
the transfer; 

(iv) If the displaced owner was not 
the operator of the acquired farm at 
the date of displacement but was a pro-
ducer on that farm at the date of dis-
placement as the result of having re-
ceived a share of the crops produced on 
the acquired farm, such displaced 
owner shall not be required to be the 
operator of the receiving farm but 
must be a producer on the receiving 
farm during the first year that an al-
lotment or quota is transferred; 

(v) The contractual arrangements be-
tween the displaced owner and the sell-
er of the receiving farm must not con-
tain a requirement that the receiving 
farm be leased to the seller or a person 
designated by or subject to the control 
of the seller. The seller or a person des-
ignated by or subject to the control of 
the seller may not lease the receiving 
farm for the first year the allotment or 
quota is transferred; and 

(vi) The contractual arrangements 
under which the receiving farm was 
purchased or leased must be customary 
in the community where the receiving 
farm is located with respect to pur-
chase price and timing and amount of 
purchase or rental payments. 

(5) The approval by the receiving 
county committee of a transfer from 
the pool under this paragraph shall be 
effective upon concurrence by the 
State committee of the State where 
the receiving farm is located (the re-
ceiving State committee). Notwith-
standing any other provision of this 
section, the receiving State committee 
may authorize a transfer from the pool 
in any case where the owner presents 
evidence satisfactory to the receiving 
State committee that: 

(i) The eligibility requirements of 
paragraph (j)(4) (ii), (iii) and (iv) of this 
section cannot be met without substan-
tial hardship because of illness, old 
age, multiple farm ownership, or lack 
of a dwelling on the farm to which an 
allotment or quota is to be transferred; 
or 

(ii) The owner has made a normal ac-
quisition of the receiving farm for the 
purpose of bona fide ownership to rees-
tablish farming operations for the dis-
placed owner, even if the farm is leased 
to the seller of the farm for the first 
year for which the allotment or quota 
is transferred. 

(6) Upon completion of all necessary 
approvals under this paragraph, the re-
ceiving county committee shall issue 
an appropriate notice of allotment and 
quota under the applicable commodity 
regulations, taking into consideration 
the land, labor, and equipment avail-
able for the production of the com-
modity, crop rotation practices, and 
the soil and other physical factors af-
fecting the production of the com-
modity. For purposes of determining 
the amount of the allotment and quota 
available for transfer, the receiving 
county committee shall consider the 
receiving tract as a separate owner-
ship. The acreage transferred from the 
pool shall not exceed the allotments 
and quotas, most recently established 
for the acquired farm placed in the 
pool. When all or a part of the allot-
ment and quota placed in the pool is 
transferred and used to establish or in-
crease the allotment and quota for 
other farms owned or purchased by the 
owner, all of the proportionate part of 
the past acreage history for the ac-
quired farm shall be transferred to and 
considered for purposes of future allot-
ments and quotas to have been planted 
on the receiving farm for which an al-
lotment and quota, are established or 
increased under this section. If only a 
part of the available allotment and 
quota is transferred from the pool, the 
remaining part of the allotment and 
quota, shall remain in the pool for 
transfer to other farms of the owner 
until all such allotments and quotas 
have been transferred or until the pe-
riod of eligibility for establishing or in-
creasing allotments and quotas under 
this section has expired. 
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(7) If any allotment or quota is trans-
ferred under this section and it is later 
determined by the receiving county or 
State committee, or by the Deputy Ad-
ministrator, that the transfer was ob-
tained by misrepresentation by or on 
behalf of the owner, or that the condi-
tions of paragraph (j)(4) of this section 
are not met, the allotment and quota 
for the receiving farm shall be reduced 
for each year the transfer purportedly 
was in effect by the amount attrib-
utable to the allotment or quota trans-
ferred from the pool. If the time period 
for the transfer of the allotment or 
quota from the pool has not expired, 
the amount of allotment or quota ini-
tially transferred from the pool shall 
be returned to the pool after the period 
of time has expired in which the dis-
placed owner could exercise the right 
of administrative review. Any cancella-
tion of the transfer of an allotment or 
quota by the receiving county com-
mittee shall be subject to approval by 
the receiving State committee. The re-
ceiving county committee shall issue a 
notice of any marketing quota and pen-
alty as may be required in accordance 
with applicable commodity regula-
tions. 

(8) If the displaced owner files a re-
quest for transfer of pooled allotments 
or quotas, within the prescribed period 
for filing such request, but the request 
for transfer is filed during a year in 
which all or a part of the pooled allot-
ments or quotas were released to the 
transferring county committee pursu-
ant to paragraph (h), the application 
for transfer will be processed in the 
usual manner but the amount of the 
commodity released shall not be effec-
tive on the receiving farm until the 
succeeding year. When a request for 
transfer of pooled allotment or quota 
involves a transfer from one State to 
another, the receiving State com-
mittee shall obtain information from 
the transferring State committee as to 
whether any part of the allotment or 
quota for which the transfer is re-
quested has been released to the trans-
ferring county committee for the cur-
rent year. 

(k)(1) When the displaced owner 
leases part but not all of the agency ac-
quired land, such part shall be con-
stituted as a separate farm on the date 

of the displacement of the owner from 
the land not so leased. 

(2) If a parent farm consists of sepa-
rate ownership tracts, each such tract 
being acquired in whole or in part shall 
be considered as a separate farm for 
purposes of paragraphs (g) (3) and (4) of 
this section. 

(3) If a portion of a farm is acquired 
by an agency and the owner is dis-
placed therefrom, the acquired portion 
shall be constituted as a separate farm 
on the date of displacement unless the 
allotments and quotas are retained on 
the portion not acquired as provided in 
paragraphs (g) (3) and (4) of this sec-
tion, in which case the farm shall not 
be reconstituted but the farmland and 
cropland data shall be corrected on all 
appropriate records for the parent 
farm. 

(l)(1) The displaced owner may file 
with the county committee a written 
designation of beneficiary of the rights 
in the allotments and quotas attrib-
utable to the acquired land in the 
event of the death of the displaced 
owner, and may revise such designa-
tion from time to time. The bene-
ficiary of a deceased owner may exer-
cise the right to continue a lease or ne-
gotiate a lease with the agency or its 
designee, the regular transfer rights 
with respect to farms owned by such 
beneficiary, and the release, sale, lease, 
and owner transfer rights under this 
section. 

(2) If the displaced owner does not 
file a designation of beneficiary under 
paragraph (l)(1) and the displaced 
owner dies before displacement or after 
pooling occurs, the following persons 
shall be considered the beneficiary 
with the rights provided under para-
graph (l)(1) of this section: 

(i) The surviving joint owner of the 
farm where two persons own the farm 
as joint tenants with right of survivor-
ship; and 

(ii) The persons who succeed to the 
deceased displaced owner’s interest 
under a will or by intestate succession. 
However, in the case of intestate suc-
cession, the person shall be limited to 
the surviving spouse, parent, sibling or 
child of the deceased displaced owner. 
In the settlement of the estate of the 
deceased displaced owner, the heirs 
may file a written agreement with the 
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county committee for the division of 
the deceased displaced owner’s rights 
under this section. 

(m)(1) No transfer from the pool 
under paragraph (h), (i), or (j) of this 
section shall be approved if there re-
mains any unpaid marketing quota 
penalty due with respect to the mar-
keting of the commodity from the ac-
quired farm by the displaced owner, or 
if any of the commodity produced on 
the agency acquired farm has not been 
accounted for as required under appli-
cable commodity regulations. 

(2) If an allotment or quota for an ac-
quired farm next established after the 
data of displacement would have been 
reduced because of false or improper 
identification of the commodity pro-
duced on or marketed from the farm, 
or as the result of a false acreage re-
port, the allotment or quota shall be 
reduced in the pool in accordance with 
the applicable commodity regulations.

§ 718.208 Exempting Federal prison 
farms and Federal wildlife refuges. 

A marketing penalty shall not be as-
sessed with respect to any commodity 
which is produced on a Federal prison 
farm or Federal wildlife refuge. This 
exception does not apply to penalties 
incurred by an individual who has a 
separate interest in a crop which is 
subject to marketing quotas and was 
produced on a Federal prison farm or 
Federal wildlife refuge.

§ 718.209 Transfer of allotments and 
quotas—State public lands. 

(a) Transfers of allotments and 
quotas between farms in the same 
county may be permitted where both 
farms are lands owned by the State. 

(b) An application requesting the 
transfer of one or more of the allot-
ments and quotas on a farm entirely 
comprised of lands owned by a State 
shall be filed with the county com-
mittee by the State. The application 
shall identify the farms as being within 
the same county, show that each farm 
is entirely comprised of lands owned by 
the State, and list the allotments and 
quotas requested to be transferred. Ad-
ditional information with respect to 
the present operations on the farms, 
including all leasing arrangements, 

shall also be set forth in the applica-
tion. 

(c) The State committee shall estab-
lish the closing date for filing applica-
tions under paragraph (b) of this sec-
tion for each year which shall be no 
later than the general planting date in 
the county for the commodity involved 
in the transfer. 

(d)(1) Each transfer of an allotment 
and quota under this section shall be 
adjusted for differences in farm produc-
tivity if the yield projected for the 
year the transfer is to take effect for 
the farm to which transfer is made ex-
ceeds by more than ten percent the 
yield projected for the year the trans-
fer is to take effect for the farm from 
which transfer is made. The county 
committee shall determine the amount 
of the allotment and quota to be trans-
ferred where a productivity adjustment 
is required to be made by dividing: 

(i) The product of the yield for the 
farm from which the transfer is made 
and the acreage to be transferred from 
such farm, by 

(ii) The yield for the farm to which 
the transfer is made. 

(2) Acreage for the farm receiving the 
allotment or quota shall be adjusted by 
the same percentage as the allotment 
or quota being transferred is adjusted. 
The amount of the allotment and quota 
and related acreage transferred from 
the farm from which the transfer is 
made shall be the full amount, but the 
amount of all allotment or quota and 
related acreage for the farm to which 
the transfer is made shall be the ad-
justed amount. 

(e) The amount of allotment and 
quota on a farm after a transfer under 
this section is made shall not exceed 
the average amount of allotment or 
quota of at least three farms with acre-
age of cropland similar to the farm re-
ceiving the transfer in the community 
having the applicable allotment acre-
age and quota on these farms. 

(f) Each transfer of any allotment 
and quota shall be subject to the condi-
tion that an acreage equal to the allot-
ment and quota transferred, before any 
productivity adjustment, shall be de-
voted to and maintained in permanent 
vegetative cover on the farm from 
which the transfer is made. The acre-
age to be devoted to and maintained in 
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permanent vegetative cover with re-
spect to quota crops shall be deter-
mined by dividing the quota trans-
ferred by the yield of the farm from 
which the quota is transferred. 

(g) Transfer of an allotment and 
quota under this section shall only be 
approved if: 

(1) The county committee determines 
that a timely filed application has been 
received and that the provisions of this 
section have been met; and 

(2) A representative of the State com-
mittee also determines that the provi-
sions of this section have been met. If 
such a transfer is approved, the county 
committee shall issue revised notices 
of the allotment or quota for each farm 
affected by the transfer. If a county 
committee obtains evidence that the 
conditions applicable to any transfer 
under this section have not been met, a 
report of the facts shall be made to the 
State committee. If the State com-
mittee determines that such conditions 
have not been met, the transfer will be 
canceled, and the allotment and quota 
shall be retransferred to the original 
farm. Where cancellation and re-
transfer is required, the county com-
mittee shall issue revised notices of the 
allotment or quota showing the rea-
sons for the cancellation of the trans-
fer.

Subpart D—Equitable Relief From 
Ineligibility

SOURCE: 67 FR 66307, Oct. 31, 2002, unless 
otherwise noted.

§ 718.301 Applicability. 
(a) This subpart is applicable to pro-

grams administered by the Farm Serv-
ice Agency under chapters VII and XIV 
of this title, except for an agricultural 
credit program carried out under the 
Consolidated Farm and Rural Develop-
ment Act (7 U.S.C. 1921 et seq.). Admin-
istration of this subpart shall be under 
the supervision of the Deputy Adminis-
trator, except that such authority 
shall not limit the exercise of author-
ity allowed State Executive Directors 
of the Farm Service agency as provided 
for in § 718.307. 

(b) Sections 718.303, 718.304, and 
718.307 do not apply where the action 
for which relief is requested occurred 

before May 13, 2002. In such cases, au-
thority that was effective prior to May 
13, 2002, may be applied. 

(c) Section 718.306 does not apply to a 
function performed under either sec-
tion 376 of the Consolidated Farm and 
Rural Development Act (7U.S.C. 1921 et 
seq.), or a conservation program admin-
istered by the Natural Resources Con-
servation Service of the United States 
Department of Agriculture.

§ 718.302 Definitions and abbrevia-
tions. 

In addition to the definitions pro-
vided in § 718.2 of this part, the fol-
lowing terms apply to this subpart: 

Agricultural commodity means any ag-
ricultural commodity, food, feed, fiber, 
or livestock that is subject to a cov-
ered program. 

Covered program means a program 
specified in § 718.301 of this subpart. 

FSA means the Farm Service Agency 
of the United States Department of Ag-
riculture. 

OGC means the Office of the General 
Counsel of the United States Depart-
ment of Agriculture. 

SED means, for activities within a 
particular state, the State Executive 
Director of the United States Depart-
ment of Agriculture, FSA, for that 
state.

§ 718.303 Reliance on incorrect actions 
or information. 

(a) Notwithstanding any other law, 
action or inaction by a participant in a 
covered program that is to the det-
riment of the participant, and that is 
based upon good faith reliance on the 
action or advice of an authorized rep-
resentative of a County or State FSA 
Committee, may be approved by the 
Administrator, FSA or the Executive 
Vice President,CCC, as applicable, or 
their designee, as meeting the require-
ments of the program, and benefits 
may be extended or payments made in 
accordance with § 718.305. 

(b) This section applies only to a par-
ticipant who relied upon the action of, 
or information provided by, a county 
or State FSA committee or an author-
ized representative of such committee 
and the participant acted, or failed to 
act, as a result of the Agency action or 
information. This part does not apply 
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to cases where the participant had suf-
ficient reason to know that the action 
or information upon which they relied 
was improper or erroneous or where 
the participant acted in reliance on 
their own misunderstanding or mis-
interpretation of program provisions, 
notices or information.

§ 718.304 Failure to fully comply. 
(a) Under a covered program, when 

the failure of a participant to fully 
comply with the terms and conditions 
of a program authorized by this chap-
ter precludes the providing of pay-
ments or benefits, relief may be au-
thorized in accordance with § 718.305 if 
the participant made a good faith ef-
fort to comply fully with the require-
ments of the covered program. 

(b) This section only applies to par-
ticipants who are determined by the 
FSA approval official to have made a 
good faith effort to comply fully with 
the terms and conditions of the pro-
gram and rendered substantial per-
formance.

§ 718.305 Forms of relief. 
(a) The Administrator of FSA, Execu-

tive Vice President of CCC, or their 
designee, may authorize a participant 
in a covered program to: 

(1) Retain loans, payments, or other 
benefits received under the covered 
program; 

(2) Continue to receive loans, pay-
ments, and other benefits under the 
covered program; 

(3) Continue to participate, in whole 
or in part, under any contract executed 
under the covered program; 

(4) In the case of a conservation pro-
gram, re-enroll all or part of the land 
covered by the program; and 

(5) Receive such other equitable re-
lief as determined to be appropriate. 

(b) As a condition of receiving relief 
under this subpart, the participant 
may be required to remedy their fail-
ure to meet the program requirement, 
or mitigate its affects.

§ 718.306 Finality. 
(a) A determination by a State or 

county FSA committee made on or 
after October 13, 1994, becomes final 
and binding 90 days from the date the 
application for benefits has been filed, 

and supporting documentation required 
to be supplied by the producer as a con-
dition for eligibility for the particular 
program has been filed, unless one of 
the following conditions exist: 

(1) The participant has requested an 
administrative review of the deter-
mination in accordance with part 780 of 
this chapter; 

(2) The determination was based on 
misrepresentation, false statement, 
fraud, or willful misconduct by or on 
behalf of the participant; 

(3) The determination was modified 
by the Administrator, FSA, or in the 
case of CCC programs conducted under 
Chapter XIV of this title, the Execu-
tive Vice President, CCC; or 

(4) The participant had reason to 
know that the determination was erro-
neous. 

(b) Should an erroneous determina-
tion become final under the provisions 
of this section, it shall only be effec-
tive through the year in which the 
error was found and communicated to 
the participant.

§ 718.307 Special relief approval au-
thority for State Executive Direc-
tors. 

(a) General nature of the special au-
thority. Notwithstanding provisions in 
this subpart providing supervision and 
relief authority to other officials, an 
SED without further review by other 
officials (other than the Secretary) 
may grant relief to a participant under 
the provisions of §§ 718.303 and 718.304 as 
if the SED were the final arbiter within 
the agency of such matters so long as: 

(1) The program matter with respect 
to which the relief is sought is a pro-
gram matter in a covered program 
which is operated within the State 
under the control of the SED; 

(2) The total amount of relief which 
will be provided to the person(that is, 
to the individual or entity that applies 
for the relief) by thatSED under this 
special authority for errors during that 
year is less than$20,000 (including in 
that calculation, any loan amount or 
other benefit of any kind payable for 
that year and any other year); 

(3) The total amount of such relief 
which has been previously provided to 
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the participant using this special au-
thority for errors in that year, as cal-
culated above, is not more than $5,000; 

(4) The total amount of loans, pay-
ments, and benefits of any kind for 
which relief is provided to similarly 
situated participants by the SED (or 
the SED’s predecessor) for errors for 
any year under the authority provided 
in this section, as calculated above, is 
not more than $1,000,000. 

(b) Report of the exercise of the power. 
A grant of relief shall be considered to 
be under this section and subject to the 
special finality provided in this section 
only if the SED grants the relief in 
writing when granting the relief to the 
party who will receive the benefit of 
such relief and only if, in that docu-
ment, the SED declares that they are 
exercising that power. The SED must 
report the exercise of that power to the 
Deputy Administrator so that a full ac-
counting may be made in keeping with 
the limitations of this section. Absent 
such a report, relief will not be consid-
ered to have been made under this sec-
tion. 

(c) Additional limits on the authority. 
The authority provided under this sec-
tion does not extend to: 

(1) The administration of payment 
limitations under part 1400 of this 
chapter (§§ 1001 to 1001F of 7 U.S.C. 1308 
et seq.); 

(2) The administration of payment 
limitations under a conservation pro-
gram administered by the Secretary; or 

(3) Highly erodible land and wetland 
conservation requirements under sub-
titles B or C of Title XII of the Food 
Security Act of 1985 (16 U.S.C.3811 et 
seq.) as administered under 7 CFR part 
12. 

(d) Relief may not be provided by the 
SED under this section until a written 
opinion or written acknowledgment is 
obtained from OGC that grounds exist 
for determination that the program 
participant has, in good faith, det-
rimentally relied on the guidance or 
actions of an authorized FSA rep-
resentative in accordance with the pro-
visions of this subpart, or that the pro-
ducer otherwise failed, in good faith, to 
fully comply with the requirements of 
the program and that the granting of 
the relief is within the lawful author-
ity of the SED. 

(e) Relation to other authorities. The 
authority provided under this section 
is in addition to any other applicable 
authority that may allow relief. Gen-
erally, the SED may, without consulta-
tion other than with OGC, decide all 
matters under $20,000 but those deci-
sions shall not be subject to modifica-
tion within the Farm Service Agency 
to the extent provided for under the 
rules of this section.
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